ST 95-17
Tax Type: SALES TAX
| ssue: Bearing the Burden for Payment of Tax (C aimlssues)

STATE OF ILLINO S
DEPARTMENT OF REVENUE
ADM NI STRATI VE HEARI NGS DI VI SI ON
SPRI NGFI ELD, |LLINO S

THE DEPARTMENT OF REVENUE )
OF THE STATE OF ILLINO S )
V. g Docket # XXXXX
XXXXX g | BT # XXXXX
Taxpayer g

RECOMVENDATI ON FOR DI SPOSI T1 ON

APPEARANCES: Taxpayer appeared through it's President, XXXXX

SYNOPSIS: This matter cones on for hearing pursuant to the taxpayer's
tinely protest of the Departnment's Tentative Determ nation of Claim denied
by the Departnment on Mrch 7, 1991. At issue is whether the Taxpayer has
refunded to his custoner the overpaid tax. Follow ng the subni ssion of al
evidence and a review of the record, it is recommended that this matter be
resolved in favor of the Departnent.

FI NDI NGS OF FACT:

1. The Departnent's prima facie case, i ncl usive of al
jurisdictional elenments, was established by the adm ssion into evidence of
the Notice of Departnent's Tentatitive Determnation of Claim (Dept. G.
Ex. #1)

2. The Taxpayer admitted two documents into the record: Taxpayer
Exh. #1 was a change of address since the business was sold prior to the
subj ect heari ng. Taxpayer Goup Exhibit No. 2 were the workpapers
menorializing the conmputations submtted with the subj ect claim
Handwitten papers with figures supporting the ST-101 which was the "Report

to Changes to Sales and Use Tax Return" submtted by the Taxpayer on



January 22, 1991. (Dept &. Exh. No. 1).

3. The claim was denied due to the fact that the ST-101 states at
Part 2: "Did you collect the overpaid tax fromthe buyers on these sal es?"
The form is marked "yes". Further it states: "If yes, did you

unconditionally refund the overpaid tax?" The formis marked "No."

CONCLUSI ONS OF LAW Pursuant to 86 Illinois Adm nistrative Regul ation
130. 1501, "SUBPART O CLAIMS TO RECOVER ERRONEQUSLY PAI D TAX", pronul gated
under the Retailers Cccupation Tax Act (35 ILCS 120/1). It states in
pertinent part under section (a)(3)

"In addition, if the Retailers' Cccupation Tax was paid on

receipts from a sale made on or after August 1, 1995, no credit

shall be allowed for any such anmount paid by or collected from

any claimant unless it shall appear that the «claimant has

unconditionally repaid, to the purchaser, any anount coll ected

fromthe purchaser and retained by the claimant with respect to

the same transaction under the Use Tax Act." (86 Ill Adm Code

130. 150) (a)(3)).

On exami nation of the record established, this taxpayer failed to
denmonstrate by the presentation of testinmony or through exhibits or
argunent, evidence to show it net the criterion of unconditionally repaying
the tax to the purchaser. The Departnent's prinma facie case has not been
over cone. Accordingly, the determ nation that the Taxpayer did not prove
itself entitled to the credit nust stand as a matter of |aw.

RECOMVENDATI ON:  Pursuant to ny findings of fact and concl usi ons of |aw
I recommend the denial of the Taxpayer's Claimfor Credit be upheld.

Wl liamJ. Hogan
Adm ni strative Law Judge



